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[ Retroactive Adqustament of Nate of Pay on Basls of Highest
Ixevious Rate Held in Another Ageacy). B-186554. Deceaber 28,
1976. 3 PP

Decision re: Clifton a. Ruc-sell; by Robert F. Keller, Acting
Comptroller General.

Isrue Area: Personnel Kanagement and Compensation: Compensatiova
(305).

Contact: Office of the General Counsel: Civilian Personnnl.

Budget Purction: Genheral Government: Other General Goverament
(806).

Organization Concerned: District of Columbia: Dept. of Human
Resources; Environsental Protection Agency; Veterans
Adainistration: vA Hospital, Nev York, MNY.

luthotit’: 5 CoP.Re 531.2035 U.S5.C. 5338. B-175347 (1972).
B-175349 {1972). B=177195 (1972;.

Yeterans Administration (VA) employea appezled the
disallowance of his request for retroactive adjustment of pay
rate on the grounds that he vas payed at a higher rata at
anoth«r agency. Establisaed VA policy provides fcr official
discretion on the application of the "highesat previvuas rate
rule”; therefore, the disallowance vas snstained. fauthor/$S)




- his previously held grade GS-11 and requests that his pay rate

Joba Oarter
Civ.Pern.

orF THE UNITRO BTATI.
WASKINGTON, D.C. #0848

FILE: B-186554 DATE: Deceuber 28, 1976

MATTER OF: Clifton A. Russell - Application of Highest
Previous Rats Rule

DIGEST: VA employee requests retroactive adjustment
of rate of pay on basis of highsst previous
rate held in another agency. Disallowanc:?
of claim by Claims Division, GAO, is sustained .
because agency has discretion regarding ap-
pli.cation of highest previous rate rule and
appointing official aset pay rate in eccord-
ance with esatiblished VA policy which givec
such official discration to establish rate
of pay of employee transferred from another
sgency at any rate not to exceed his high-
eat previous rate.

This matter ic befoire us as the result of a request dated
May 14, 1976, by Mr. Clifton A. Russell for reconsideration of
8 aettlement issued by the Claims Division, General Accounting
Office, on May 12, 1976, which disallowed his claim for retro-
activo ‘adjustment of rate of pay and backpay.

. The record shows that ‘Mr. Russell was.employed tn( the
Veterans Ady ‘ipistration’ Hospital Néw York, New York,: on Dec-
embher 22, 1474, as a Per-onral Nhnagement Specialist with'his
rate of pay established at grade 6s-9, step 4. The Veterans,
Mministration advises t.hat ‘Mr . 'Russell px’eviously was employed
as a Position Clasair:lcation Specialist, pay grade GS-11, step 1,
for, 8 months with the - De.;artmnt of Human Resources and for- 63
months with the Environmental Protection Agency. We presume that
the Depart.zent of Himan Reaources refers to that ssency of the
District of Col unbi a Govermment. Mr. Russell contends that the
Veterans Administriation Hospital erred in not adjuuting his rate
cf pay to a higher step level within pay grade GS-9 to reflect

be adjusted to atep 8 of grede GS-9 retroactive to December 22,
197& with backpay from that d*te.

The establihment of‘ an- -mployee 3 rate of pay upon rhange
of position or type of appointment is governed by regulations
issued by the Civil Service Commission pursuant to section 5334
of title 5, United States Code (1970), and published in the Code
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of Fedaral Regulations (CFR), title 5, nection 531.203. These
regulaticns stats in pertinent pent that ™when an employee is
reemployed, transferred, raasaizmd, promoted, or deroted, the
agency may pay him at any rate of his grade which does not excead
his highest previous rate; ..owever, if his highest previous rate
falls between two rates of his grade,.the agency may pat him at
the hLigher rate." 5 C.F.R. 531.203(¢} (1974). (Emphasis added.}
We have consistently viewed tnis regulation as’ vestim discre-~
tion in the agency regarding application of ths so«called "highest
previovs rate rule” in the establishment of an employee's rate
of pay. See B-177195, December 14, 1972; B-175349, April 27,
1972; B=-175347, April 21, 1972. COnsoquant\y. each agency is
permitted to formulate its own policy regarding applicrtion of
the rule.

The policy of the Veterans Administration (VA) with, reapnct.
to decermining an employee‘s rate of basic con:penadtion ard the
arylication thersto of the highest previous rate rule, referred
to by’ VA in its policy statement as the ."earmed rate rule," is
set fo'th in VA Manual MP-5, Part I, Chapter 531, Section B.
Subparagraph 4c of that section, in effect at the tims of
Mr. Russell's appointment, statas that the i\ighest previous rate
to which an emplotee may have a vested right applies only tn
general schedule rates held in VA. There are additional situa-
tions in which aplication is also mand.tory but they are not
relevant in this case. Subparagraph 4e(7), which sets forth
the policy with specific regard to transfers, states in rtinent

part:

" & 8 & the earned rate rule will not
routinely be app].ied in effecting transfer
from another agency or branch of the Federal
Government, whether by promotion, or charge
to lower grade or otherviss., ® % & Rathar,
the ra‘e to "»e selected within the grade
shall be that which in the authorizing
official's judgment best raepresents equity
to the employee and to the VA, taking into
account the individual's qualifica‘ -a: as
related to those possessed by other VA
emlovees with whom he may work. The high-
est previous rate, if otheswise appropriate
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in the judgment of the authorizing official,
shall be selected only if the serv.ce in whica
it was received meets the length &nd quality
criteriy aspecified in subparmgraph d above.”

This provision clearly pla:es in the authorizing nificial the
discratica to eatablish.the pay rate of an eaployee transferring
to VA fron another agency at any rate not to eaxceed ris higheat
previous rate.

In view of tne above, e muat conclude that there was nothing
improper in the setting of Mr. Russell's rate of pay at step 4
of pay grade (8-3. Therefore, the disallowance by the Claims
Division of Mr. Russell's clasm is sustained. '

: .
Actirg Comptroller I&"m’r:{"—g_
of the Un.tted_States





